INTRODUCTION
Bob Anthony and Tom McGarity both maki a number of important, perceptive points, and I find myself in substantial agreement with each of them.
I have only two principal disagreements with Bob Anthony. First, I believe that a court should not go behind the objective terms of a statement of agency policy to speculate about whether the statement was "really intended" to bind the public. If by its terms an agency's general statement of agency policy is limited to establishing general policies and explicitly states that the policies must be justified de novo in subsequent applications where the policies are challenged, then a court should not invalidate the policies-on the grounds that, contrary to what the agency's statement says it is, the court thinks that it is "really" or "practically" a "non-rule rule" made without benefit of proper rulemaking procedures.'
Second, I believe that courts should not attempt to force all agency policymaking into the mold of notice-and-comment rulemaking. Noticeand-comment does not always provide genuine public participation in legislative rulemaking; it is useful primarily as a record-making device and is generally employed when a rule is in near-final form.
I. IS A RULE BINDING? HEEDING THE AGENCY'S CHOICE
In my view, it is a fundamental tenet of administrative law, crucial to maintaining the proper balance between courts and agencies, that an agency's action is what it says it is. This tenet follows from two basic principles: first, the Morgan rule 2 that courts should review agency action based on the agency's contemporaneous statement of reasons, not REv. 31, 32 (1992) (distinguishing between "practically binding" and "legally binding" rules).
2. See United States v. Morgan, 313 U.S. 409, 422 (1941) . speculation about what was "really" in the mind of the decisionmaker; 3 and second, the fundamental principle recognized in cases such as Vermont Yankee 4 and Bell Aerospace 5 that it is a matter of agency discretion whether to develop policy by rulemaking, as opposed to case-by-case adjudication.
Of course, if an agency says initially that a policy statement is not a binding rule and then later treats it as if it were a binding rule by refusing to engage in genuine reconsideration of its contents in a subsequent case, a court should invalidate the agency's action in the individual particular case on the basis that the action lacks sufficient justification in the record. 6 However, in my view the agency's failure to justify de novo its action casts no doubt on the validity of the nonbinding, generic policy. The agency's error in such cases is in acting subsequently without proper record justification in the individual proceeding; the agency did not err in its initial creation of the nonbinding, generic policy.
The distinction between invalidating an individual action improperly taken in reliance on a nonbinding policy statement and invalidating the policy statement itself is important. As in the television commercial in which the automobile repairman intones ominously "pay me now, or pay me later," the agency has a choice: It can go through the procedural effort of making a legislative rule now and avoid the burdens of case-bycase justification down the road, or it can avoid the hassle of rulemaking now, but at the price of having to engage in more extensive, case-by-case justification down the road. The central point is, however, that this is and should remain the agency's choice.
At least since Kenneth Culp Davis first published his Administrative Law treatise in 1958, most American academic students of administrative law have been overly enamored of the formal beauty of the noticeand-comment process for securing public participation. Consequently, academic commentary has deplored the rule of law firmly established by 3. Camp v. Pitts, 411 U.S. 138, 143 (1973) ; see also Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402,416 (1971) (noting that a "court is not empowered to substitute its judgment for that of the agency"). the Supreme Court and reiterated unanimously over the years that agencies are free to choose between rulemaking and other forms of agency action for making policy.
Vermont
In this instance, the Court is more insightful than the commentators. There can be no abstract answer to the question whether rulemaking or case-by-case evolution is the better way to make policy; in each case the answer depends on a variety of factors, including: how sure the agency is about what policy it wishes to adopt, how frequently the agency anticipates the question will come up, whether the issue is inherently entangled with other issues that can best be addressed comprehensively, and what other issues are currently pressing for the agency's attention. These factors make the agency's choice between rulemaking and case-by-case evolution a prudential one that should not be secondguessed in the courts.
The only proper role for the courts in determining the appropriateness of an agency's choice of either rulemaking or case-by-case evolution is to ensure that the statutory and due process rights of affected parties to receive notice of, and an opportunity to participate in, the adoption of agency rules, are respected. It is a fundamental principle of administrative law that these rights of participation can be properly respected in adjudication as well as rulemaking; therefore, the choice between the two procedures can and should be left to the agency.
II. RECORD-MAKING--THE PRIMARY FUNCTION OF NOTICE-AND-

COMMENT PROCEDURE
The primary function of the notice-and-comment rulemaking process in our system has shifted since the enactment of the Administrative Procedure Act (APA) in 1946. What was once (perhaps) a means for securing public input into agency decisions has become today primarily a method for compiling a record for judicial review. 7 No administrator in Washington turns to full-scale notice-and-comment rulemaking when she is genuinely interested in obtaining input from interested parties. Notice-and-comment rulemaking is to public participation as Japanese Kabuki theater is to human passions-a highly stylized process for displaying in a formal way the essence of something which in real life takes place in other venues. To secure the genuine reality, rather than a formal show, of public participation, a variety of techniques is available-from informal meetings with trade associations and other constituency groups, to roundtables, to floating "trial balloons" in speeches or leaks to the trade press, to the more formal techniques of advisory committees and negotiated rulemaking. The notice-and-comment process is not worthless. It fulfills an important function-to compile a record for judicial review-not primarily to provide public input into government thinking, contrary to the assumption of many academics. 8 The importance of this record-making function has increased as the nature of the rules opened to the notice-and-comment procedure has come to encompass more highly technical factual and policy issues. 9 With the shift in the nature of subjects opened to notice-and-comment rulemaking procedure-which was absolutely essential if the regulatory state was to continue to expand 1 0 -a mechanism was needed to develop a detailed record for judicial review of the highly technical proceedings held in effectuating the procedure. The courts responded with a series of decisions, which "transformed" notice-and-comment rulemaking. 1 1 The most important-and most burdensome-of these decisions require an agency to give notice of the specifics on which it proposes to base its action, and then to respond in detail to "significant" comments received. 12 These requirements, which are necessary for modem judicial review of the basis for agency action, are inherently in tension with the earlier, public-input function of the notice-and-comment process. If the agency is to state the detailed basis for its actions in such a way that its actions will survive judicial .review, public input through formal noticeand-comment rulemaking must come relatively close to the end of the agency's process, when the proposed rule has "jelled" into something fairly close to its final form.
If the courts were to follow Anthony and develop a rigid rule that all general statements of guidance or policy must be made through the full-scale notice-and-comment procedure contemplated by section 553 of the APA, the modem administrative process would literally grind to a halt. As Tom McGarity has shown in his fine paper, the informal rulemaking process has gradually "ossified" to the point that it is cumbersome at best. 1 3 Justice (then-Professor) Scalia made much the same point a decade ago when he wrote that "the procedural advantages of rulemaking for the agency itself are headed for extinction: The courts have attached many procedural requirements not explicit in the APA... includ [ing] ... that the agency justify the rule in detail and respond to all substantial objections raised by the public comments." 14 Ironically, the Davis/Anthony program to make rulemaking the exclusive vehicle for the development of agency policies would actually have perverse effects on the very public participation values it is intended to facilitate. If the courts were to adopt Anthony's perspective, agencies would not be able to use policy statements, manuals, guidances, and other similar devices for making and communicating policy as often. The administrative process would clearly suffer: Public input into the process of adopting policy would decrease, and administrative arbitrariness would increase.
While agencies sometimes make changes in response to comments received during the notice-and-comment rulemaking process, most of these changes are to interstitial details, with the basic structure and philosophy of the rule left more or less intact. Indeed, when the public participation function of the notice-and-comment process is "too successful" and an agency decides to make fundamental changes to the proposal, a court requires re-proposal of the rule so that the record-making function of the process is not undermined. 1 5 Because of the need to create a record, real public participation-the kind of back and forth dialogue in which minds (and rules) are really changed-primarily takes place in various fora well in advance of a notice of proposed rulemaking appearing in the Federal Register. The dangers of the informal, unstructured process of real dialogue which impacts on the formation of rules, where only some interests have access to the process, are obvious and real. Much of the progress in administrative law in recent years has come in restructuring this "front end" of the process. It is here that the work of "re-inventing rulemaking," as I mean the term, is taking place.
There is a range of techniques that agencies are developing for promoting discussion and a rich, productive consideration of options prior to developing a record for judicial review through notice-and-comment rulemaking procedure. What all these new techniques for "re-inventing rulemaking" have in common is their use of representatives as a surrogate for participation by all interested members of the public. Years ago, Justice Holmes wrote with customary perspicacity: "Where a rule of conduct applies to more than a few people it is impracticable that every one should have a direct voice in its adoption." 16 No large community makes all its laws through town meetings; similarly, legislatures cannot function as a committee of the whole on most issues. Even courts have found that in complex, multi-party cases, genuine dialogue is frustrated rather than promoted if every interested party files a separate brief.
These basic lessons have somehow been forgotten, if they were ever learned, in administrative law where notice-and-comment rulemaking is concerned. It is literally impossible for an agency to conduct a genuine dialogue among the 10,000 separate parties who submit separate comments in some EPA rulemakings. If the notice-and-comment procedure is to function to promote genuine dialogue, as opposed to merely giving parties a chance to put their objections and the agency's answers on the 
